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ISSUES PRESENTED FOR REVIEW 
1. The issue presented is whether the trial Court 
erred in imposing a sentence in excess of one youe for vio- 
lation of the statute prohibiting the carrying a piste! with- 
out a license, where no information as to previous conviction 


was filed, there was no admission on the pert of appellant 


that he had been previously convicted, and the fact that the 


appellant was not advised prior to sentence that) he was being 


treated as a second offender. 


2. The issue presented is whether on the basis of the 


evidence, appellant's motions for judgment of acquittal 


should have been granted. 


3. The issues presented is whether the trial Court 


was correct in imposing consecutive sentences for assault 
with a dangerous weapon and carrying a pistol without a 


license, where the evidence showed one transaction. 
| 


TL 
This is the first instance where this case has been 


to this Court for review. 


‘UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA 
v. 
RENRY LUCAS, JR.. 


Appellant 


REFERENCES TO RULINGS 
Denial of motion for judgment of acquittal at the con- 
clusion of the Government's case in chief. (Tr. 58) .Denial 
motion for acquittal renewed at the conclusion of the entire 


case. (Tr. Vol.II, 20). 


STATEMENT OF THE CASE 
Appellant, Eenry Lucas, Jr. was indicted by the Grand 
Jury on two counts in an indictment. The first coumtcharged 
assault with a dangerous weapon and the second count charged 
carrying a pistol without a license. Appellant was tried 


to a jury in the United States District Court for the Dis- 


trict of Columbia and convicted as indicted. Judgment was 


entered on June 20, 1969 and appellant noted his appeal on 
June 30, 1969. The case is properly before this Court. 
1. 


The appellant was chargeeé with shoo 
Thomas Robinson, during the course of an argument in a 
restaurant located at 14th §& V Streets, N.¥. in this District 
of Columbia. | 

It appeared that both appellant and complainant were 
patrons of the restaurant on the day in question, Septemher 
5, 1968, that an argument ensued and, according to the~ 
testimony of the Government's witnesses, the appellant shot 
the complainant. Mrs. Inez Parker, the nother of complain- 
ant's girl friend, could not tell the jury just what the 
argument was about. (Tr.12, Vol I.) | 

The fourteen year old girl friend of complainant, Loretta 
Parker, characterized the argument as ensuing from complain- 
ant stepping on appellant's foot which was in the aisle. 
(Tr, 22, Vol I.). : 

The complainant, Thomas Robinson, characterized the 
argument as resulting from a conversation with appellant in 
the restaurant wherein appellant accused complainant of 
giving a gun to another fellow to shoot appellant with. 
(Tr. 34). At first, complainant stated that he did not know 
who shot him. (Tr. 34). At little later in his testimony 
he stated that he saw appellant with a gun. (tr. 34). 

During the cross-examination, complainant denied that 
he had stepped on appellant's foot. (Tr. 39, Vol.1.) He 


then characterized the argument as being one where he spoke 


to eppellant and appellant told complainant to "Stay out of 
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my face." Complainant then testified that appellant 
pushed him and that complainant was getting his girl 
friend to leave. (Tr. 40, Vol I.). 

Complainant was asked if he were carrying a gun, which 
he denied. (Tr. 42,Vol I.). He did admit to having carried 
a gun in February. (fr. 42, Vol.I). 

Later, during hig examination, complainant stated that 
just about everybody who comes into the restaurant carries 
a gun. (Tr.47,Vol.I.). Also complainant said that he saw 
another person, besides appellant with a gun that night. 
(Tr. 50, Vol.I.). In response to the Court's question as 
to who shot him, complainant stated that he could not be 
sure who shot him, (Tr. 51.,Vol.I). Later, after prodding 
by the Court, complainant stated that he was sure appellant 
shot him. (Tr. 52). 

Two witnesses testified for the appellant. The first 
witness, Calvin Beaver, testified that he heard an argument 
between appellant and complainant and that complainant went 
back to a booth and appeared to be going in a lady's bosom 
and say "Give me that thing." (Tr. 7, Vol.II.). He did 
not see who fired a shot. (Tr. 7, Vol.II). He also did not 
see appellant with a gun. (Tr. 9, Vol.ITI). 

The second defense witness, J.L. Clarke, testified that 
he saw complainant knock a cigarette out of appellant's 


mouth (Tr. 15, Vol.II), and say to a lday, "give me the 


thing." He did not see who shot and did not see a gun in 


appellant's hand. (Tr. 15, Vol.II). 
3. 


* 


At tue conclusion of all of the evicence, the 


was submitted to the jury following instructions. A 


verdict of guilty was returned on both counts. (Tr.45, Vou.II). 


At the time of sentence, appellant was sentenced to 


consecutive terms of three to nines years on each of the 
counts. (Sentence transcript). At no time did the Government 
file an information as to rrevious conviction to authorize 

a sentence in excess of one year under Title 22-3204, D.C. 
Code). Appellant never admitted any previous conviction and 


he was not interrogated about it during the sentencing. 


ARGUMENT 
I. The Excessive Sentence 

Under the provision of Title 22-3204, the sentence for 
carrying a pistol without a license is one yeariunless a 
person has previously been convicted under that section or 
convicted previously of a felony in this or any other juris- 
diction. 

In this case, the Government filed no information as 
to previous conviction, the appellant never admitted one, 
and the Court never interrogated appellant as to whether 
or not he had a prior conviction so as to authorize a sen= 
tence in excess of one year. 

Clearly, under this Court's decision in Jackson v. 
United States, 95 U.S. App. D.C. 328, 221 F.2d 883,, the 


sentence imposed under Count two of the indictment is invalid. 


4, 


Ae counsel understands the Jacks 1s¢, there must be 
proof cf a provicus conviction introduced in the presence 
of a defendant in the form of evidence to that effect or 
in the alternative, an admission on the part of a defendant 


that he has been previously convicted. Kendrick v. United 


States, 99 U.S. App. D.C. 173, 238 F.2d 34. 


Whenever a penal statute provides for an enhanced 
penalty because of previous conviction, anpellant contends 
that due process dictates that a defendant be given reason- 
able notice that he will be subject to the enhanced penalty 
with an opportunity to be heard and present factors in 
mitigation. We believe that this is implicit in the ruling 
of the Supreme Court of the United States in Oyler v. Boles, 
368 U.S. 448. See also, United States v. Claudy, 204 F.2d 
624. 

In the instant case, the appellant was never advised, 
in accordance with Jackson, supra nor the due process clause, 
that he was being treated as a “second offender" prior to 
the imposition of sentence. 

The next question is what relief is to be afforded the 
appellant on the question of sentence under the second count. 

In Jackson v. United States, supra, the Court remanded 
the matter to the District Court for resentence with the 
opportunity to present the issue of the previous conviction. 
Appellant contends that Jackson should be reexamined to de- 
termine whether that course is the correct one in view of 


other authorities. 
5. 


The Court bolow had jurisdiction over the appellant 


and the offense. t is contended that the sentence was 


: . | 
excessive under the circumstances. 


Over three quarters of a century ago, the Supreme 
Court of the United States in the case of United States 
v. Pridgeon, 153 U.S. 48 established the following 
principle regarding excesSive sentences: 


‘Where a court has jurisdiction of the 
person and of the offense, the imposition 
of a sentence in excess of what the law 
permits does not render the iegai or 
authorized: portion of the sentence void, 
but only leave such portion of the sentence 
as may be in excess open to question and 
attack. In other words, the sound rule is 
that a sentence is legal sq far as it is 
within the-provisions of law and the juris- 
diction of the. court over the person and 
offence,-ané only void as to the excess 
when such excess is separable, and may be 
dealt with. without disturbing the valid 
portion of the sentence." 


This-principle remains vital today. Brownins Vv. 
Crouse, 356 F.2d 178; United States v. York, 281 F.Supp.--8.°° 7 = 
This position is also taken by the District of Columbia 
“Court of Appeals, Brandon v. United States, 239 A.2a 159. 
It would appear,therefore,..that the remedy to be... 
-afforded..appellant in this. case is that the portion of 
the-sentence in excess of one year be vacated, and that 
_the. opinion of the Court in Jackson v. United States, supra ~~ 
__ authorizing remand to-the- District Court to resentence... 9 


after giving-the Government the opportunity to present. 


evidence-of @ previous. conviction should be overruled. 


Beng. weet OA Sucre 


Appellant conterds that permittinz < secoid hearing 
on sentencing would he violative of appellant's rights 
under the Fifth Amendment pertaining to former jeopardy. 


Appellant relies on the Supreme Court case of Ex 


Parte Lange, 85 U.S. 153. In that case, Lange was sentenced 


to serve a year imprisonment and to pay a fine of $200. The 

statute under which Lange was sentenced provided for im- 

prisonment for one year or a fine up to $200, not both. 

The lower court, recognizing the error, five days after 

Lange commenced serving the year sentence and after he had 

paid the fine, resentenced Lange to one year, without fine. 
The Supreme Court in reversing said:: 


"For of what avail is the constitutional 
protection against more than one trial if 
there can be any number of sentences pro- 
nounced on the same verdict? Why it is 
that, having once been tried and found 
guilty, he can never be tried again for 
that offence? Manifestly it is not the 
danger of jeopardy of being a second 

time found guilty. It is the punishment 
that would legally follow the second con-.. 
viction which is the real danger guarded 
against-“by the Constitution. But if, 
after judgment has been rendered on the 
conviction, and the sentence of that 
judgment executed on the criminal’, he 

can be again sentenced on that conviction 
to another and different punishment, or 
to endure the same punishment a second 
time, is the constitutional restriction 
of any value? Is not its intent and its 
spirit in such a case as much violated 

as if a new trial had been had, and on 

a second conviction. a. second punishment 
inflicted? 


"The argument seems to us irresistible 
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and we do aot doubt that the Constitution 
was designed as much to prevent the criminal 
from being twice punished for the same| 
offence as from being twice tried for it.” 

In this connection see also, Kennedy v. United States, 
330 F.2d 26. 

Therefore, appellant contends that the sentence in 
excess of one year is void and that the portion of the 
sentence in excess of one year should k vacated. Appell- 
ant has been sentenced and has commenced serving the valid 

| 


portion of that sentence. 


2. The Motion for Acquittal 


Appellant contends that the Court should not have allow- 
| 
ed the case to be submitted to the jury in the posture that 
it was in. 
| 


Even though there was evidence that several persons were 


in the restaurant at the time of the alleged incident, no 


persons were called as witnesses save the girl friend and 


girl friend's mother of the complainant and the complainant, 
himself. | 

The government's witnesses gave divergent accounts of 
the substance of the argument. Further, even though com- 
plainant stated that he was shot in the stomach, there was 
no corroborative evidence in the form of medical testimony, 
even though, ostensibly such evidence would have been avail- 
able to the Government. Further, and most important, the 
complainant was equivocal as to who shot him and it was only 
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after prodding by the Court that complainant stated that 
appellant had shot him. 

In view of all of the testimony in the case, appellant 
submits that a jury would have had to have a reasonable 
doubt as to appellant's guilt. 

Even considering the evidence in the light most favor- 
able to the Government (Crawford v. United States, 126 U.S. 
156, 375 F.2d 332), appellant contends that on the basis of 
the inconsistencies and equivocations, a reasonable mind 


would have had a reasonable doubt as to appellant's guilt. 


Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229. 


3. The Consecutive Sentence 

The Trial Court imposed consecutive sentences of three 
to nine years on each count. Notwithstanding the first 
argument herein, appellant submits that under the circumstances 
of this case, consecutive sentences should not have been 
imposed. 

The facts, according to the Government, were that 
appellant assaulted complainant with a pistol. The testimony 
of the Government's witnesses was that a pistol was seen in 
the hand of appellant just before the shot was fired. There 
was no evidence that appellant carried the pistol into the 
restaurant. It is just as conceivable that he got the pis- 
tol from another, if we accept the Government's evidence that 
the incident took place as claimed by the prosecution. 
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Even considering that consecutive sentences may be up- 
held for ‘crimes of historically different conception, pro- 
tecting distinctly different societal interests, and afford- 
ing protection against markedly different cangers ." (Smith 
§ Rozier, v. United States, Nos. 22,157, 22,158, USCA DC 


, 
5-7-69). the two alleged crimes, giving the Government's 
evidence its full weight, were so intertwined and sc inter- 
related, as to constitute one transaction for the purpose 
of sentence, and not “distinct successive criminal episodes." 
Smith §& Rozier v. United States, supra. | 

At the very least, the Court should have indicated for 
an appellate court to review the reasons for the imposition 
of consecutive sentences, even though this case involved a 


trial on the merits rather than a plea of guilty. Irby v. 
United States, 129 U.S. App. D.C. 17, 390 F.2d 432. 


CONCLUSION 


Wherefore, the premises considered herein, the judgment 


of the trial Court should be reversed with direction to 


enter a judgment of acquittal, or vacate the excessive 
portion of the sentence under Count Two, or order that the 
sentences run concurrently. 

WILLIAM J. GARBER 

Attorney for Appellant 


412 Fifth Street, N.W. 
Washington, D.C. 20001 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


I. Whether the evidence is sufficient to sustain appel- 
lant’s conviction on both counts. 

Il. Whether the consecutive sentences imposed on ap- 
pellant for assault with a dangerous weapon and carry- 
ing a dangerous weapon were valid. 

III. Whether appellant is entitled at most to a remand 
if this Court determines that his sentence was excessive. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 28,394 


UNITED STATES OF AMERICA, APPELLEE 
Vv 
Henry Lucas, JR., APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed November 12, 1968, appellant was 
charged in two counts with assault with a dangerous 
weapon’ and carrying a dangerous weapon, namely, a 
pistol without a license therefor. After trial on April 
22, and 23, 1969, before Chief Judge Edward M. Curran, 
sitting with a jury, appellant was found guilty on both 
counts. On June 20, 1969, appellant received sentences 
of three to nine years on each count, such sentences to 
run consecutively. Appellant now appeals. 


1In violation of 22 D.C. Code § 502. 
2In violation of 22 D.C. Code § 3204. 


(1) 


2 


The Trial 


On the evening of September 5, 1968, the complainant, 
Thomas Robinson, was a patron of the Yankee Tavern, 
14th and V Streets, N.W., in the District of Columbia. 
He was seated at a booth with his girlfriend, Loretta 
Parker, and Inez Parker, her mother. After Robinson 
had eaten he walked toward the front of the restaurant 
to play the juke box where he encountered appellant who 
was seated at a booth (1 Tr. 15, 16, 22, 33). 

Loretta Parker testified that Robinson had stepped on 
appellant’s foot and an argument ensued. After attempt- 
ing to break up the argument she saw appellant shoot 
Robinson. She testified that she saw the gun in appel- 
lant’s hand before he shot Robinson (1 Tr. 22, 23, 31). 
Inez Parker’s testimony was substantially the same. She 
stated that she first became aware of Lucas when she 
heard the argument. She saw the gun and saw appellant 
shoot Robinson. Furthermore, she said that Robinson 
had nothing in his hands and at no time laid his hands 
on appellant (1 Tr. 12, 17). 

Robinson testified that the argument started as he 
passed appellant. He stated that appellant told him to 
“get, out of his face.” Appellant, when Robinson asked 
him what was wrong, accused Robinson of having given 
a gun to another fellow to shoot appellant with. Robin- 
son was somewhat uncertain as to who had shot him. He 
stated on direct examination that there was a crowd in 
the restaurant and, in response to the Court’s questions, 
that Lucas had shot him (1 Tr. 34, 52). On cross-exam- 
ination he stated that there were two men with guns in 
the restaurant, appellant and another (1 Tr. 51). Later 
he testified that at the time he was shot in the stomach 
he did not see a gun in the hand of the other man (1 Tr. 
54). After informing the jury of a stipulation that ap- 
pellant had had no license to carry a pistol on the date 
of the offense, the Government rested (1 Tr. 58). 

Two witnesses testified for appellant. The first, Calvin 
Beaver, testified that as he was seated at the booth with 


3 


appellant and appellant’s other witness, Clarke, an argu- 
ment broke out between Robinson and appellant. Appel- 
lant stood up when the argument started. He testified 
that Robinson went back to a booth and “appeared to be 
going in a lady’s bosom or something.” Robinson then 
turned around and a shot rang out. Beaver testified that 
he did not see appellant with a gun (2 Tr. 7). On cross- 
examination Beaver stated that when the shot rang out 
appellant was facing Robinson and Robinson had nothing 
in his hands (2 Tr. 10). Beaver further testified that he 
was seated during the entire incident (2 Tr. 11). 

Appellant’s second witness, J. L. Clarke, testified that 
the argument broke out when Robinson knocked a ciga- 
rette from appellant’s mouth. He stated that appellant 
had his back toward him and he didn’t see who had shot 
Robinson. He further testified that he did not see appel- 
lant with a gun (2 Tr. 14, 15). On cross-examination 
Clarke testified that although he could see Robinson’s 
hand after he reached over to the lady’s bosom, he did not 
see a gun in Robinson’s hand (2 Tr. 17). Thereupon the 
defense rested. 


ARGUMENT 


I. The evidence is sufficient to sustain appellant’s con- 
viction on both counts. 


(1 Tr. 12, 17, 22-28, 81, 34, 51-52; 2 Tr. 7, 10, 14, 
15, 17) 


Appellant contends that the evidence was incapable of 
establishing beyond a reasonable doubt that he either as- 
saulted the victim or possessed a pistol. The record be- 
fore this Court on appeal completely substantiates his 
conviction. 

In considering on appeal whether appellant’s conviction 
constituted reversible error this Court must “assume the 
truth of the Government’s evidence and give the Govern- 
ment the benefit of all legitimate inferences to be drawn 
therefrom.” Curley v. United States, 81 U.S. App. D.C. 
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389, 392, 160 F.2d 229, 232, cert. denied, 331 U.S. 837 
(1947). “If the evidence, so measured ... , portends to 
establish guilt beyond a reasonable doubt it is for the 
jury to make the decision as to whether it actually does.” 
Powell v. United States, D.C. Cir. No. 21,678, decided 
June 11, 1969, slip op. at 4. In making such a decision 
it is within the province of the jury to determine credi- 
bility, weigh the evidence and draw justifiable inferences 
of fact. Curley v. United States, supra, at 392. 

With the above standards of review in mind an exami- 
nation of the record in this case reveals ample evidence 
for a jury to determine that appellant was guilty on both 
counts. 

At trial both Inez and Loretta Parker testified that 
they saw a gun in appellant’s hand and saw appellant 
shoot Robinson with it. They testified that Robinson did 
not have 2 gun and that he had not put his hands on 
appellant (Tr. 12, 17, 22, 23, 31). Robinson testified 
that he saw the gun in appellant’s hand and was shot in 
the stomach while facing appellant (Tr. 34, 51, 52, 54). 

The defense witnesses, who were seated behind appel- 
lant at the time the shot was fired, testified that they saw 
neither appellant nor Robinson with a gun (Tr. 7, 10, 14, 
15). Both testified that Robinson had made an ambigu- 
ous movement toward one of the women before the shot 
was fired (Tr. 7, 17). 

Appellant claims that the Government should have 
ealled additional eyewitnesses to the incident. Even if 
these witnesses could have shed more light on the inci- 
dent, such witnesses were as readily available to appel- 
lant as to the Government. Appellant assigns Robinson’s 
equivocal testimony, if such it can be called, as the most 
important gap in the Government’s case. The Govern- 
ment submits that even had Robinson’s testimony been 
excluded, two eyewitnesses to the shooting would be suf- 
ficient. 

The Government’s evidence in this case was substantial 
and the jury was exercising its proper function in 
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evaluating the credibility of Government and defense 
witnesses at the trial. Taking a view of the record in 
this case most favorable to the Government, the Govern- 
ment submits that there is sufficient evidence to support 
the verdict. 


II. The consecutive sentences imposed on appellant for 
assault with a dangerous weapon and carrying a 
dangerous weapon were valid. 


Appellant contends that the imposition of consecutive 
sentences for convictions of assault with a dangerous 
weapon and carrying a dangerous weapon was improper. 
We disagree. 

The facts in this case show that appellant had a pistol 
in his hand. Subsequently he shot the complainant with 
it. Appellant contends, although admitting that consecu- 
tive sentences may be upheld in certain instances, that the 
two instant crimes were so intertwined as to constitute 
one transaction and were not separate episodes. 

This contention was squarely met by this Court in 
Kendrick v. United States, 99 U.S. App. D.C. 178, 238 
F.2d 34 (1956). In that case appellant was found guilty 
of assault with a dangerous weapon and carrying a dan- 
gerous weapon for which consecutive sentences were im- 
posed. Appellant there claimed that the latter offense 
“was included in the assault count, since he was neces- 
sarily carrying the pistol when he shot the victim. Thus 
two offenses have been unlawfully carved out of a single 
act, he asserts, and he has been twice put in jeopardy for 
one offense.’”* 

This Court found that contention untenable, basing its 
decision on the differences in proof required for each of- 
fense. The Government submits that Kendrick is in all 
material respects indistinguishable from the case at bar 
and is thus dispositive of appellant’s contention. 

Appellant contends that the judge should have indi- 
cated the reasons for the imposition of consecutive sen- 


399 U.S. App. D.C. at 174, 238 F.2d at 35. 
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tences as suggested in Irby v. United States, 129 U.S. 
App. D.C. 17, 390 F.2d 432 (1967). In that case the 
Court was concerned with facilitating judicial review 
where the record, inasmuch as appellant there pleaded 
guilty, did not indicate the circumstances of the criminal 
behavior for which consecutive sentences were imposed.‘ 
Since in the instant case appellant was shown to have 
possessed a pistol and to have committed an assault with 
it, the suggested reiteration of the circumstances is un- 
necessary. 


Ii. Appellant is entitled at most to a remand if this 
Court determines that his sentence was excessive. 


Appellant was found guilty of carrying a dangerous 
weapon under 22 D.C. Code § 3204, the sentence for 
which is one year unless a person has been previously 
convicted under that section or of a felony, in which case 
the statute provides for a maximum sentence of ten 
years. Appellant contends that his sentence of three to 
nine years on that count is excessive because the Govern- 
ment filed no information alleging, nor did appellant 
admit, a prior conviction. 

If this Court finds there is nothing in the record to 
support the enhanced penalty and finds the sentence ex- 
cessive, the Government submits that the proper remedy 
is to remand this case to the trial court for resentencing. 
The Government relies on Jackson v. United States, 95 
US. App. D.C. 328, 221 F.2d 888 (1955). Therein this 
Court had before it a conviction under 22 D.C. Code 
§ 3204 for which Jackson had been sentenced under the 
enhanced penalty provision of that section. The unani- 
mous Court concluded that: 


Jackson should not have been given a sentence of 
more than one year in the absence of proof to the 
trial judge, at or before the time of sentence, that 
he had been previously convicted . 

The case will be remanded to the District Court 


4129 U.S. App. D.C. at 20, 390 F.2d at 435. 
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with instructions to vacate the sentence of from two 
to six years and to impose a sentence no greater 
than the maximum authorized by the statute. The 
maximum will be one year unless the Government 
introduces evidence in Jackson’s presence which con- 
vinces the court that, when he committed the offense 
of which he was convicted, he had theretofore been 
convicted of a similar violation or of a felony.* 


Appellant further contends that a remand for a second 
hearing on sentencing would violate appellant’s right not 
to be placed in jeopardy twice. For this contention he 
relies primarily on Ex Parte Lange, 85 U.S. 163 (1874). 
However, in Lange the defendant was sentenced to both 
a fine and imprisonment where the statute provided only 
for either. After having paid the fine and commenced 
serving his term the error was noticed and he was resen- 
tenced to one year. The Supreme Court ruled that since 
he had been once punished validly by his payment of the 
fine the subsequent substitution of a jail term constituted 
double jeopardy.© In the instant case there is no statu- 
tory bar to the sentence imposed by the trial court as in 
Lange. Appellant’s main contention is not that the sen- 
tence is not permitted by the statute, but that due process 
in its imposition was not complied with. 

Appellant also refers the Court to Kennedy v. United 
States, 330 F.2d 26 (9th Cir. 1964). That case, like 
Lange, deals with sentences that were in excess of the 
statutory maximum. The trial court had originally im- 
posed two concurrent ten year terms and subsequently 
corrected those to five year terms, but made them con- 
secutive. On appeal the provision that the two sentences 
were to run consecutively was stricken under the ra- 
tionale that to permit consecutive sentences would amount 
to an increase in the original sentences.’ 

As long as the remand does not result in appellant’s 
being sentenced to more than the three to nine year term 


595 U.S. App. D.C. at $80, 221 F.2d at 885. 
¢85 U.S. at 167. 
7330 F.2d at 28. 
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originally imposed, the Government submits that there 
would be no increase in punishment *® as contemplated by 
Kennedy and appellant would not be placed in jeopardy 
a second time. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 
JOHN A. TERRY, 
BRIAN W. SHAUGHNESSY, 
Assistant United States Attorneys. 


3 Cf. North Carolina v. Pearce, 395 U.S. 711 (1969). 
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